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new evidence, the applicable proce-
dures of §§400.34(a)(5)(iv)(A) and (B)
shall be followed.

(b) Methodology and evidence. The
evaluation of an application for pro-
duction authority shall include the fol-
lowing steps:

(1) The first phase (§400.27(a)) in-
volves consideration of threshold fac-
tors. If an examiner or reviewer makes
a negative finding on any of the factors
in §400.27(a) in the course of a review,
the applicant shall be informed pursu-
ant to §400.34(a)(5)(iv)(A). When thresh-
old factors are the basis for a negative
recommendation in a review of ongoing
activity, the zone grantee and directly
affected party shall be notified and
given an opportunity to submit evi-
dence pursuant to §400.34(a)(5)(iv)(A). If
the Board determines in the negative
regarding any of the factors in
§400.27(a), it shall deny or restrict au-
thority for the proposed or ongoing ac-
tivity.

(2) The second phase (§400.27(b)) in-
volves consideration of the enumerated
economic factors, taking into account
their relative weight and significance
under the circumstances. Previous
evaluations in similar cases shall be
considered.

§400.35 Examiner’s review—applica-
tion for subzone designation.

The examiner shall develop a memo-
randum with a recommendation on
whether to approve the application,
taking into account the criteria enu-
merated in §400.26. To develop that
memorandum, the examiner shall re-
view the case records including public
comments, and may request informa-
tion and evidence from parties of
record, as necessary. The examiner’s
memorandum shall generally be sub-
mitted to the Board within 30 days of
the close of the period for public com-
ment. However, additional time may be
taken as necessary for analysis of any
public comment in opposition to the
application or if other complicating
factors arise.

(a) If the examiner’s recommendation
is unfavorable to the applicant, it shall
be considered preliminary and the ap-
plicant shall be notified in writing (via
electronic means, where appropriate)
of the preliminary recommendation
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and the factors considered in its devel-
opment. The applicant shall be given 30
days from the date of notification, sub-
ject to extensions upon request by the
applicant, which shall not be unreason-
ably withheld, in which to respond to
the recommendation and submit addi-
tional evidence pertinent to the factors
considered in the development of the
preliminary recommendations. Public
comment may be invited on prelimi-
nary recommendations when war-
ranted.

(b) If the response contains new evi-
dence on which there has not been an
opportunity for public comment, the
Executive Secretary shall publish no-
tice in the FEDERAL REGISTER after
completion of the review of the re-
sponse. The new material shall be made
available for public inspection and the
FEDERAL REGISTER notice shall invite
further public comment for a period of
not less than 30 days, with an addi-
tional 15-day period for rebuttal com-
ments.

(c) If the bases for an examiner’s rec-
ommendation(s) change as a result of
new evidence, the applicable proce-
dures of §§400.35(a) and (b) shall be fol-
lowed.

(d) The CBP adviser shall be re-
quested, when necessary, to provide
further comments, which shall be sub-
mitted within 45 days after the request.

§400.36 Completion of case review.

(a) The Executive Secretary shall cir-
culate the examiner’s report (memo-
randum in the case of subzone applica-
tions) with recommendations to CBP
headquarters staff and to the Treasury
Board member for review and action.

(b) In its advisory role to the Board,
CBP headquarters staff shall provide
any comments within 15 days.

(c) The vote of the Treasury Board
member shall be returned to the Execu-
tive Secretary within 30 days, unless a
formal meeting is requested (see,
§400.3(b)).

(d) The Commerce Department shall
complete the decision process within 15
days of receiving the vote of the Treas-
ury Board member, and the Executive
Secretary shall publish the Board deci-
sion.

(e) If the Board is unable to reach a
unanimous decision, the grantee shall
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be notified and provided an oppor-
tunity to meet with the Board mem-
bers or their delegates.

(f) Delegation of authority to approve
subzone designation. The Board dele-
gates to the Executive Secretary au-
thority to approve applications re-
questing subzone designation, on the
condition that such approved subzones
will be subject to the activation limit
for the zone in question.

(g) The Board or the Commerce De-
partment’s Assistant Secretary for Im-
port Administration may opt to termi-
nate review of an application with no
further action if the applicant has
failed to provide in a timely manner
information needed for evaluation of
the application. A request from an ap-
plicant for an extension of time to pro-
vide information needed for evaluation
of an application shall not be unreason-
ably withheld. The Executive Sec-
retary may terminate review of an ap-
plication where the overall -cir-
cumstances presented in the applica-
tion no longer exist as a result of a ma-
terial change, and shall notify the ap-
plicant in writing of the intent to ter-
minate review and allow 30 days for a
response prior to completion of any
termination action. The Executive Sec-
retary shall confirm the termination in
writing (by electronic means, where ap-
propriate) to the applicant.

§400.37 Procedure for notification of
proposed production activity.

(a) Submission of notification. A notifi-
cation for production authority pursu-
ant to §§400.14(a) and 400.22 shall be
submitted simultaneously to the
Board’s Executive Secretary and to
CBP (as well as to the grantee of the
zone, if the grantee is not the party
making the submission).

(b) Initial processing of notification.
Upon receipt of a complete notification
conforming to the requirements of the
notification format established by the
Executive Secretary pursuant to
§400.22, the Executive Secretary shall
commence processing the notification.
Unless the Executive Secretary deter-
mines, based on the content of the no-
tification, to recommend further re-
view to the Board without inviting
public comment on the notification,
the Executive Secretary shall transmit
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to the FEDERAL REGISTER a notice in-
viting public comment on the notifica-
tion (with such comment subject to the
standards of §400.28(b)). The notice
shall be transmitted to the FEDERAL
REGISTER within 15 days of the com-
mencement of the processing of the no-
tification, and the comment period
shall normally close 40 days after the
date the notice appears. If the notifica-
tion indicates that a material or com-
ponent to be used in the activity is
subject to an AD/CVD order or pro-
ceeding, or suspension of liquidation
under AD/CVD procedures, the notice
shall include that information. Evi-
dence, factual information and written
arguments submitted in response to
the notice must be submitted by the
deadline for comments. Any comments
by CBP pertaining to the notification
shall be submitted to the Executive
Secretary by the end of the comment
period. Within 80 days of receipt of the
notification, the Executive Secretary
shall submit to the Board a rec-
ommendation on whether further re-
view of all or part of the activity sub-
ject to the notification is warranted.
The Executive Secretary’s rec-
ommendation shall consider comments
submitted during the comment period,
any guidance from specialists within
government, and other relevant factors
based on the Board staff’s assessment
of the notification, in the context of
the factors set forth in §400.27.

(¢c) Determinations regarding further re-
view. Within 30 days of receipt of the
Executive Secretary’s recommenda-
tion, the Board members shall provide
to the Executive Secretary their deter-
minations on whether further review is
warranted concerning all or part of the
activity that is the subject of the noti-
fication. If either Board member makes
a determination that further review is
warranted, the activity that is subject
to further review (which may con-
stitute all or part of the notified activ-
ity) shall not be conducted without au-
thorization pursuant to the application
requirements of §400.23 and the proce-
dural requirements of §§400.31-400.34
and 400.36 (or the provisions of para-
graph (d) of this section, where applica-
ble). Within 120 days of receipt of the
notification, the Executive Secretary
shall notify the party that submitted
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